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In a recent decision, the New York Court of Appeals ruled by the narrowest of 

margins — four judges to three — that a tenant’s waiver of “declaratory 

judgment action[s]” in a commercial lease is an effective waiver of a tenant’s 

right to obtain a Yellowstone injunction and not void as against public 

policy.[1] This decision throws into doubt the viability of Yellowstone 

injunctions for commercial tenants. 

 

The Yellowstone injunction is an important tool for commercial tenants to 

preserve their leases where they are faced with a possible lease termination 

based on a nonmonetary default. In New York, when a commercial tenant 

has been served with a notice of default or a notice of cure, the tenant may 

obtain a Yellowstone injunction to stay the landlord’s right to terminate the 

lease while extending the notice and cure period to maintain the status quo 

during the pendency of the legal proceedings. 

 

In order to obtain the injunction, the tenant must demonstrate that (1) it 

holds a valuable commercial lease, (2) it has received a notice of default, 

notice to cure or concrete threat of termination of the lease from the 

landlord, (3) it requested injunctive relief prior to the termination of the 

lease, and (4) it is ready and willing to cure the alleged default, if it is 

ultimately determined that the petitioner is in default, by any means short of 

vacating the premises.[2] 

 

Yellowstone relief allows a tenant to seek a declaratory judgment that it is 

not in default, and, if the tenant is wrong, extends the cure period in the 

lease and allows the tenant to cure the defect after a judicial ruling on the 

alleged default. In 159 MP, the majority decision noted that in considering a 

Yellowstone injunction, courts will accept far less than the normal showing 

required for ordinary injunctive relief.[3] As a result, it has been recognized 

that courts grant Yellowstone relief “routinely to avoid forfeiture of the 

tenant’s interest.”[4] 

 

What did the court hold in the 159 MP case? 

 

The issue on appeal in 159 MP was whether a lease provision waiving the 

tenant’s right to commence an action for declaratory judgment was void as 

against public policy, given the court’s prior rulings regarding the importance 

of maintaining the lease pending a court’s determination as to whether or not a default had 

occurred, and then providing tenant with an opportunity to cure. The reason this waiver 

would have foreclosed a Yellowstone injunction is that the court’s role on a Yellowstone 

application is to “resolv[e] whether a tenant has breached provisions of the lease and, if so, 

whether any such breach shall be cured.”[5] Such an action is in the nature of declaratory 

judgment. 

 

The tenants, 159 MP Corp. and 240 Bedford Ave Realty Holding Corp., before the cure 

period expired, sought from the Supreme Court a Yellowstone injunction premised on the 

theory that the waiver clause was unenforceable for mutual mistake concerning the scope of 

summary proceedings.[6] The Supreme Court denied their request for the Yellowstone 
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injunction based on the premise that “absent some violation of law or transgression of 

strong public policy, the parties to a contract are basically free to make whatever 

agreement they wish, no matter how unwise it may appear to a third-party.”[7] 

 

The Supreme Court further rejected the mutual mistake argument because the tenants 

failed to allege fraud and had not claimed that they were unable to review the leases with 

counsel.[8] The Appellate Division affirmed, citing the parties’ sophisticated nature and the 

specificity of the contractual obligations.[9]  

 

At the Court of Appeals, the majority opinion reasoned that because “freedom of contract is 

itself a strong public policy interest in New York,” such an agreement may only be voided 

after balancing the public interests on each side.[10] The court reasoned that the waiver 

clause in issue was no different in principle to arbitration clauses, which are routinely held to 

be enforceable by the courts even though they limit the scope of judicial review and relief. 

 

The court went on to hold that the case law discussing declaratory relief stabilizes 

“uncertainty in contractual relations but likewise expresses no concrete public policy so 

weighty that it would justify broadly restricting commercial entities from freely waiving in 

negotiations the ability to seek such relief.”[11] The court rejected the plaintiffs’ argument 

that the right to bring a declaratory judgment is “so central and critical to the public policy 

of this state that it cannot be waived,” even by a sophisticated commercial tenant.[12] 

 

The court emphasized that the waiver of declaratory relief did not foreclose the tenant’s 

ability to seek legal redress in the courts in the absence of a Yellowstone injunction. The 

court noted that the tenant could still raise defenses in summary proceedings if commenced 

by the landlord, which would prevent the tenant from an eviction if the owners’ allegations 

of default are baseless.[13] Moreover, the court noted that the tenant retained its ability to 

seek damages on breach of contract or tort theories.[14] The court also repeatedly 

emphasized that the landlord and tenant before them were sophisticated, counselled parties 

to a commercial lease, and suggested that claims pertinent to other well-established 

contract defenses, such as unequal bargaining power, coercive tactics or lack of counsel, 

remain available to tenants seeking to challenging such a waiver in different 

circumstances.[15] 

 

However, the court’s decision ignores the fact that if the tenant was wrong in challenging 

the existence of a default, its lease is terminated and it will have no opportunity to cure 

even the most technical of defaults. 

 

What does this decision mean for commercial landlords and tenants? 

 

The minority opinion in 159 MP stated that the court’s decision will result in the elimination 

of the Yellowstone injunction, and predicted that after the court’s decision “commercial 

building owners and landlords will undoubtedly include a waiver of declaratory and 

Yellowstone relief in their leases as a matter of course.”[16] Nonetheless, well-counselled 

tenants will not be expected to freely waive their right to declaratory relief, and so at most 

it can be expected that the inclusion in a lease of a waiver of declaratory relief by the tenant 

will be a sharply contested point in commercial lease negotiations going forward. 

 

Landlords should seek to insert a declaratory judgment waiver clause in their leases which 

would prevent the tenant from seeking a Yellowstone injunction. Tenants, on the other 

hand, should bargain to retain their right to seek declaratory relief as to whether or not they 

are in default before their lease is terminated. Although the majority of the Court of Appeals 

in 159 MP recognized the right of tenants to raise defenses against summary eviction 



proceedings in Civil Court, as well as the right to bring suit for damages, these may be 

meaningless remedies after landlord has terminated the lease. 

 

Tenants must therefore be mindful of any language in a commercial lease that waives their 

right to seek a declaratory judgment. Tenants should only agree to such clauses after 

considering the implications, knowing that Yellowstone relief will not be available in the 

event of a nonmonetary notice of termination or notice of cure. Moreover, in the event that 

the landlord presses for such a waiver clause, tenants should consider what other 

bargaining chips they have at their disposal to ensure that the lease protects their rights. In 

this sense, tenants might consider negotiating an extended cure period to cure defaults, 

alternative forums to litigate nonmonetary disputes under the lease, and so on. 

 

Is this the end of the Yellowstone injunction? 

 

While the Court of Appeals’ ruling in 159 MP has given landlords the green light to seek a 

tenant’s waiver of their right to declaratory relief, future developments in this area should 

be monitored because it is far from clear whether the ruling will stand. The minority opinion 

suggested that the legislature take action to prevent the eradication of the Yellowstone 

injunction.[17] It remains to be seen whether the legislature will take steps to protect the 

rights of tenants to seek a Yellowstone injunction. 
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